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Regulating “One Of the MOst 
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WineRies

By Jill L. Yonkers2

With interest in wine and wine-making growing significantly in recent 
years, applying zoning regulations to vineyards and wineries has 
presented some unique challenges. Unlike other development projects, 
wineries operate within the agricultural, tourism, and alcoholic beverage 
industries. They are also heavily regulated at the state and federal levels, 
to the extent that several agencies control portions of winery operations 
even before local control is considered. Particularly with regional wines 
gaining wider acceptance among wine aficionados, local regulation of 
wineries is ripe for consideration. The path to approval may not always 
involve rosé-colored glasses, either. Wineries can present a host of 
zoning issues for the unwary, particularly given the heavy regulatory 
effect from other agencies’ control and the fact that various uses usually 
accompany them—everything from wine tastings to weddings. So, 
sit back with your favorite glass of wine, and read on about the issues 
underlying the regulation of wineries.

I. A BRIEf HIsTORY Of NEW YORK’s WINE 
INDusTRY

Agriculture is a leading industry in the state of New York.3 
The wine industry has become a well-recognized component of 
both the agriculture and tourism industries, in addition to its 
obvious relation to the alcoholic beverage industry. Clusters of 
wineries are concentrated around the Finger Lakes, Lake Erie, 
and the Niagara Escarpment, among other areas. As of Septem-
ber 2011, New York wineries had produced 991,174 gallons of 
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wine for the year, second only to California.4 That 
was an increase of over 150,000 gallons from ten 
years earlier.5 

It should come as no surprise that New York has 
a rich grape history. Indeed, the Niagara grape trac-
es its roots to Niagara County, New York, where 
two grape growers successfully cross-bred the pur-
ple Concord grape with the white Cassidy grape in 
1868.6 Today, Niagara grapes thrive in New York.7 
The Concord grape is grown with great success in 
New York also, particularly in the Finger Lakes and 
Lake Erie regions.8

For zoning enthusiasts, there are a number of is-
sues to review with respect to wineries, including 
approval of vineyard locations; potential environ-
mental impacts from vineyard management (such as 
pesticide application, fertilizer use, and composting); 
retail operations; the effect of consumer entertain-
ment on the premises; use of grapes grown on land 
not part of the winery itself; and operation-related, 
accessory uses on the property, including residences, 
farm buildings, farm markets, restaurants, and even 
bed and breakfast establishments. The type of opera-
tion requested largely dictates the issues a municipal-
ity will face when reviewing winery applications.

II. fEDERAL AND sTATE CONTROLs

Several federal and state agencies are involved in 
regulating wineries. For example, the Alcohol and 
Tobacco Tax and Trade Bureau (“TTB”), part of the 

U.S. Department of the Treasury, largely controls the 
federal wine permitting process. Anyone seeking to 
operate a winery must secure permission from the 
TTB first.9 This agency issues required winery li-
censes; regulates wine labeling, including how the 
wine’s origin should be indicated; collects federal al-
cohol taxes; controls importation and exportation; 
governs advertising for wines; designates production 
standards; and certifies appellation accuracy.10

Many local retailers stock their wines by region, 
and many consumers buy according to the regional 
tastes they have developed. Thus, a wine’s appella-
tion, or its origin, is often a key consideration for 
consumers. The TTB’s role in appellation includes its 
acceptance of several areas as “American Viticultural 
Areas” (“AVAs”).11 The AVAs in New York include 
Cayuga Lake, the Finger Lakes, the Hudson River 
region, Lake Erie, Long Island, the Niagara Escarp-
ment, the North Fork of Long Island, Seneca Lake, 
and the Hamptons.12 An AVA is a designated wine-
growing region having distinct geographic features 
with boundaries defined by the TTB.13 Interested ap-
plicants—typically wineries and those involved with 
wine-making—request AVA designation from this 
agency. AVAs have no size limitations, so they cross 
political, local, and even municipal boundaries, but 
they do have unifying characteristics that distinguish 
them from neighboring areas, much like the usual 
zoning districts municipalities create. Typical fea-
tures used for AVA distinction include climate, geol-
ogy, soils, physical features, and elevation.14 

AVA-designation is more useful for wine con-
noisseurs than those involved in zoning, as it offers 
a wine pedigree for consumers, allowing them to 
select a wine based on geographic origin; this desig-
nation does not appear to have any effect on zoning 
other than to demonstrate a federally recognized 
grape-growing region.15 Although applicants may 
tout it in an application, it usually has no bearing 
on municipal zoning decisions.

New York agencies regulate wineries on a num-
ber of levels too. In 1934, New York enacted the 
Alcoholic Beverage Control Law,16 which created 
the State Liquor Authority (“SLA”) and its primary 
agency, the Division of Alcoholic Beverage Control.17 
The SLA was largely created to regulate and control 
the manufacture, sale, and distribution of alcoholic 
beverages such as wine.18 Similar to local police pow-
ers, the SLA’s goal was to protect the “health, wel-
fare and safety” of New York residents.19 Today, the 
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Division of Alcoholic Beverage Control has respon-
sibilities that include issuing licenses and permits for 
the manufacture, wholesale distribution, and retail 
sale of alcoholic beverages; regulating trade and 
credit practices related to the sale and distribution of 
alcoholic beverages at the wholesale and retail levels; 
and inspecting premises where such beverages are 
manufactured and sold.20 

As discussed in more detail below, often the first 
step for a municipality is deciding how to classify a 
winery. For the SLA’s purposes, it makes a distinc-
tion between wineries and farm wineries. Both are 
allowed to sell wine on wholesale and retail bases. 
But the SLA limits farm wineries to a maximum pro-
duction of 150,000 gallons of wine annually, and it 
prohibits them from manufacturing and selling any 
wine not produced from 100% grapes, other fruit, 
or agricultural products grown or produced in New 
York.21 By comparison, the SLA permits wineries to 
manufacture wine from crushed grapes or grape con-
centrate; to blend wine; to bottle wine from a par-
ent winery located outside New York; to sell wine 
to wholesalers and retailers in specified quantities; 
to manufacture wine from honey; and to sell certain 
quantities of wine, under a specific permit, to food, 
wine, vinegar, and pharmaceutical manufacturers.22

Two other state agencies are important to the 
considerations underlying winery-zoning. First, the 
New York State Department of Agriculture and 
Markets generally governs agricultural matters, in-
cluding those involving fruit such as grapes, and the 
“production, processing, transportation, storage, 
marketing and distributing of food.”23 Its authority 
to create state-certified agricultural districts, which 
can usurp a community’s ability to control winer-
ies through zoning, is of pivotal importance in re-
viewing regulatory control of wineries, and will be 
discussed in detail below. This Department also per-
forms inspections of food manufacturers, including 
beverage processors;24 investigates events that af-
fect grape crops and other fruit products used in 
wine production;25 establishes regulations for pesti-
cide use and pesticide management for major fruit 
crops;26 and establishes standards for grading the 
quality of grapes and for classifying and packing 
grapes;27 among other duties.

Second, the New York State Department of En-
vironmental Conservation (“DEC”) governs the is-
suance of wastewater management permits, storm 
water industrial permits for food processors, and 

solid waste disposal. Wineries can have a significant 
impact on water resources and waste disposal abili-
ties, depending on the volume of production and 
practices employed. Most wineries would require 
some level of environmental review as part of the 
approval process.

Another factor which allows the state to influ-
ence local control of winery zoning is a state-spon-
sored agricultural exemption. Because New York 
recognizes that agriculture is vital to the economy 
and growth of many communities,28 it has limited 
the reach of local governments on zoning issues 
in designated agricultural areas. Indeed, farm op-
erations in state-certified agricultural districts en-
joy great protection from the reach of local zoning. 
New York Agriculture and Markets Law §305-a 
insulates them from unreasonable interference, re-
striction, or regulation by local governments.29 Spe-
cifically, the local municipalities must “not unrea-
sonably restrict or regulate farm operations within 
agricultural districts in contravention of the pur-
poses of this article unless it can be shown that the 
public health or safety is threatened.”30 The State 
Commissioner of Agriculture and Markets has the 
power to review local regulations and their appli-
cation to projects, to determine whether they are 
excessively restrictive or are being enforced in such 
a way that the farm operation is being unreason-
ably interfered with.31 The Commissioner’s author-
ity is great; he or she can prohibit the local action if 
it does not comport with these provisions.32 As an 
example, the Commissioner’s decision that a village 
ordinance regulating the use of pesticides and pro-
hibiting the application of liquid manure unreason-
ably restricted farm operations was recently upheld 
by the Third Department.33

This same protection would no doubt be given to 
wineries located in state agricultural districts, and thus, 
it cannot be overlooked. These districts come about 
through a proposal to the county for a designation; 
the county considers the viability of active farming in 
the proposed district, the presence of viable lands not 
involved in active farming, county development plans, 
and other relevant factors.34 If a winery is proposed in 
one of these areas, municipal control over the opera-
tion can be significantly reduced.

There are a number of definitions in the New 
York Agriculture and Markets Law that would no 
doubt apply to wineries in these districts. First, in 
pertinent part, “farm operation” means “the land 
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and on-farm buildings, equipment, … and prac-
tices which contribute to the production, prepa-
ration and marketing of crops, livestock and live-
stock products as a commercial enterprise[.] Such 
farm operation may consist of one or more par-
cels of owned or rented land, which parcels may 
be contiguous or noncontiguous to each other.”35 
“Crops, livestock and livestock products” includes 
fruits such as apples, grapes, cherries, and berries.36 
With these definitions as a backdrop, the produc-
tion, preparation, and marketing of grapes as part 
of a farm operation would likely enjoy significant 
protection from local control. The protection could 
even extend to agricultural commodities produced 
on the farm and to parcels owned or leased by a 
farmer throughout an area.

The designation is not automatic, however, and 
the Department of Agriculture and Markets requires 
that certain conditions be met for a winery to en-
joy this protection. First, the prepared wine must be 
composed of predominantly grapes (and other fruit) 
produced on the farm.37 Farm wineries are allowed 
to market wine-related products such as cheese, pies, 
ice cream, wine glasses, chillers, and corkscrews as 
long as the gross annual sales of these items does not 
exceed the gross annual sales of the farm’s wine.38 
The production of wine-related products is thus very 
much akin to accessory or secondary uses allowed in 
municipal zoning districts. If sales of the related wine 
products eclipsed those of the wine, it would equate 
to the accessory use impermissibly dwarfing the pri-
mary use in a zoning district.

It is also clear that the Department of Agriculture 
and Markets will relax the predominance standard 
for new, start-up wineries, allowing them a reasonable 
period of time to meet the standard, given the reality 
that they need time to grow vines and fruit trees on the 
property and to develop a customer base.39

III. MuNICIPAL TOOLs fOR REGuLATING 
WINERIEs

a. geneRal POWeR and OveRall zOning 
COnsideRatiOns

Even with all of the state and federal regulatory 
control over wineries, local governments still retain 
significant power over wineries in many circum-
stances. Municipalities generally govern such oper-
ations through their zoning and other regulations. 
They make threshold determinations as to which 

uses are allowed in specified zoning districts, keep-
ing in mind the potential sensitivities of neighbor-
ing uses or districts. They can characterize uses as 
those allowed as-of-right, those permitted on an ac-
cessory basis, or those contemplated with a special 
permit. The local government is also charged with 
issuing building permits for approved projects.

Even with all of the state and federal 
regulatory control over wineries, local 
governments still retain significant power 
over wineries.

The municipal trend appears to be general accep-
tance of these businesses given the potential boon 
to the local economy. Most communities therefore 
allow wineries in rural and agricultural districts as-
of-right. Other locations are more selective in per-
mitting these operations generally, and they may 
limit the types of allowed activities, specifically. 
Structuring the zoning regulations to meet specific 
community needs is no easy task.

There are many factors to consider from the out-
set when reviewing wineries at the local level. Much 
like other development projects, one of the pivotal 
issues is the size. Many municipalities distinguish be-
tween wineries first and foremost based on how large 
the operation will be. There is no universal standard 
for “small wineries” compared to “large” or even 
“medium-sized” wineries, but there are some ways 
to distinguish them. Probably the most common 
method of characterizing a winery is simply by its 
volume of production, in either gallons or the num-
ber of cases produced.40 It is probably best to use the 
potential production capability of the winery, rather 
than actual, which will likely be less in the first years 
of operation. 

Another method is to evaluate whether the win-
ery will use its own or outside resources as part of 
the operation. Some wineries rely on grapes and 
the processing of grapes all grown and processed 
onsite. Others utilize grapes grown or processed 
elsewhere. The location of the grapes and vineyards 
can be of primary importance to the community, 
with most favoring the use of locally grown crops. 
Municipalities therefore must consider the impact 
of operations occurring off-site in their review. 
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Capital expenditures can be used as a bench-
mark too, although this may not be entirely accu-
rate since the costs are generally front-end loaded 
when operations begin. Finally, some local govern-
ments have considered the number of special events 
held as part of the way to characterize winery op-
erations, placing limitations on the number allowed 
per year.41 Municipalities should bear in mind that 
any limitations should be in line with the size of 
the operation, so that they are not allowing a small 
winery to host a disproportionately large number of 
events, for example.

What the operation encompasses is another 
prime consideration when evaluating wineries. 
Whether to allow an operation outright in a par-
ticular district, usually an agricultural or rural zone, 
depends on the precise business contemplated.42 For 
example, some municipalities may allow vineyards, 
wineries, retail sales, and related special events in 
a designated district or districts; others restrict the 
use, largely preventing the retail aspects and special 
events from certain districts in whole or in part.43 
Thus, there are critical decisions to make regarding 
allowing wineries as a permitted principal use, as a 
special use, or as an accessory use, and which activi-
ties to allow under these categories, if any.

Playing a part in the use and location decisions 
municipalities make is how to define wineries. Some 
municipalities choose to create a specific winery 
definition. Others include the activities underlying 
wineries as part of their agriculture definition. A 
third option has developed where communities de-
fine them as part of a broader agribusiness or agri-
tourism definition. Choosing the proper definition 
usually requires a broader look at a local govern-
ment’s entire zoning scheme.

The places that specifically define wineries may 
leave little room for flexibility for the next evolution 
of that business, and their terms may be construed 
against them. On the other hand, communities that 
use a broader definition of agriculture to govern win-
eries may open Pandora’s Box to activities related to 
wineries that they did not intend to allow. Employing 
the agribusiness or agritourism definition may be a 
better fit for a community over at least a broad agri-
culture definition, but still could open a municipality 
to allowing other activities unintentionally. Great care 
must be exercised in choosing the definition and zon-
ing structure that best fits your community’s needs.

B. COMPRehensive Plans

One of the key components to zoning is the com-
prehensive plan. A municipal comprehensive plan—
sometimes referred to as a master plan or strategic 
plan—allows a community to officially record its 
legitimate interest and show how regulations will 
meet community goals. Local governments in New 
York can exercise broad powers, to the point of ex-
cluding or limiting a particular use if they “ratio-
nally exercised [their] police power” and ensured 
that their decision “was required for the well-being 
of the community.”44 As with other legislative de-
terminations, the municipal decision will be held 
beyond reproach if it “substantially advances legiti-
mate state interests.”45 

A comprehensive plan thus serves not only as 
the flagship document for guiding future develop-
ment, but also is the written record that communi-
ties use to demonstrate their interests and how their 
regulations advance those interests.46 Representing 
a collection of community values and objectives, it 
provides overall direction to the day-by-day deci-
sions of the local government’s leaders. The plan 
organizes the values of the public with respect to 
the physical, social, economic, and environmental 
character of the area. It identifies a realistic vision 
of where the municipality intends to be in the fu-
ture, and charts the course of conservation and de-
velopment that will bring that future to fruition. 

If wineries are valued by a community, 
evidence of that valuation is usually found 
in comprehensive plan.

The comprehensive plan has important zoning 
implications, as local zoning regulations must be 
made in accordance with the comprehensive plan.47 
A municipality cannot ignore its plan, once adopt-
ed. Doing so is the type of “ad hoc and arbitrary ap-
plication of zoning power that the comprehensive 
planning requirement was designed to avoid.”48 
Comprehensive plans are therefore complementary 
to local zoning codes, providing guidelines for the 
community’s development and future.49 The zoning 
code then provides detailed regulations for each dis-
trict and use, defining them and mapping out their 
permitted geographic areas.
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If wineries are valued by a community, docu-
mented evidence of that valuation is usually found 
in the sections of a comprehensive plan that focus 
on promoting and maintaining agricultural areas, 
spurring the local economy, and recognizing and 
endorsing what can be a critical economic compo-
nent for the community: tourism.

When a comprehensive plan speaks to the im-
portance of agricultural land for vineyards and 
retaining rural character and quality of life, and it 
further identifies appropriate uses for agriculture 
and open space areas to include wineries and the 
sale of winery products,50 the municipality cannot 
lightly ignore these statements when reviewing a 
winery application. The Village of Naples, New 
York, for instance, has recognized the importance 
wine has played in creating its very identity, “Grape 
Country,” a phrase first used in the late 1880s.51 
The Village attributes its character and economy to 
grape-growing and the Widmer Winery, in particu-
lar.52 Thus, it is very protective of agricultural land, 
which consists of primarily vineyards.53 

To be a complete and accurate document, a com-
prehensive plan should tout the benefits of wineries, 
if that is one of the community’s values, but it should 
also identify problems associated with them. For ex-
ample, if there are access issues from certain road-
ways, parking concerns, traffic congestion, noise 
considerations, and waste and water usage issues, 
the plan should detail them as a precursor to legisla-
tion and any decision-making.

Municipalities that rely upon their comprehen-
sive plans as part of making a zoning decision 
(which they should do) generally fare well when 
such decisions are later challenged. For example, 
the Fourth Department held that a town properly 
denied a special use permit where the proposed use, 
a mini-storage unit facility, was prohibited by the 
town’s comprehensive plan.54 In that case, the mas-
ter plan allowed commercial uses in the area, and 
the court agreed that such a storage facility should 
be considered an allowed commercial use.55 But the 
court held that since the town’s comprehensive plan 
restricted commercial uses to newly created busi-
ness park districts, as part of that community’s goal 
to avoid negative impacts upon existing residential 
areas, the special use permit was properly denied.56 

Generally speaking, as long a municipal compre-
hensive plan is well-considered and is enacted to 
serve a legitimate government purpose, and there 

is a reasonable link between the end sought to be 
achieved and the means used to achieve that end, it 
will be upheld.57 

C. enviROnMental COnsideRatiOns

The New York State Environmental Quality Re-
view Act (“SEQRA”) provides an additional way 
for municipalities to create a record supporting their 
regulations. Undergoing a SEQRA analysis can ex-
pose problems wineries may cause, and thus provide 
valuable support for regulation and decision-mak-
ing. SEQRA can be employed, for example, through 
a generic environmental review for a comprehensive 
plan, local regulatory law, or even a project-specific 
evaluation. Using SEQRA may be of particular im-
portance to communities without zoning regula-
tions. But even local governments with zoning can 
use SEQRA to support regulatory measures.

The SEQRA regulations declare that “the basic 
purpose of SEQRA is to incorporate the consider-
ation of environmental factors into the existing plan-
ning, review and decision-making processes of state, 
regional and local government agencies at the earli-
est possible time,” and that “it is the intention of … 
[SEQRA] that a suitable balance of social, economic 
and environmental factors be incorporated into the 
planning and decision-making processes” of such 
agencies.58 The regulations add that “[i]t is not the 
intention of SEQRA that environmental factors be 
the sole consideration in decision-making.”59 

To fulfill this fundamental objective, SEQRA re-
quires a local governmental body to consider po-
tentially adverse impacts on the environment before 
taking action. First, an agency must “determine 
whether a proposed action may have a significant 
effect on the environment.”60 It does so by identify-
ing the relevant areas of environmental concern and 
fully examining them. When there are no significant 
impacts found, a “negative declaration” may be is-
sued, identifying the areas of environmental con-
cern and explaining why the proposed action will 
not significantly affect the environment. An agency 
must take a sufficiently “hard look” at the proposal 
before making its final determination, and it must 
set forth a reasoned elaboration for its decision.61 
“An agency’s responsibility under SEQRA must be 
viewed in light of a ‘rule of reason;’ not every con-
ceivable environmental impact, mitigating measure 
or alternative, need be addressed in order to meet 
the agency’s responsibility.”62 
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Issues to consider under SEQRA with respect to 
wineries will largely depend on the local concerns 
generally, but typically will include how the opera-
tion controls dust, pests, diseases, mold, and weeds, 
and thus its use of pesticides, fungicides, and fertil-
izers; how it disposes of waste, including compost-
ing; and how it treats waste water.63 Under §360-
1.2 of its rules and regulations, the DEC considers 
food processing waste to include waste produced 
from winery operations.64 Thus, such waste is regu-
lated as a solid waste in accordance with §360-1.2. 
But remember that the State Legislature has specifi-
cally preserved local regulatory power, such as the 
right to control the disposal of solid waste.65 Thus, 
disposal issues related to wineries are for municipal 
governance also.

d. sPeCial use PeRMits

Another tool municipalities can rely upon when 
reviewing development proposals generally, and 
those related to wineries, specifically, are special 
use permits. They allow an area to be developed in 
a way specifically contemplated under the zoning 
code, but with express conditions not applicable to 
the general as-of-right uses.66 The conditions help 
ensure that the proposed use is compatible with the 
area where the proposal will be located, assuming 
the other zoning requirements are met.67 

Keep in mind that special uses are allowed uses; 
by including them in a zoning code, the municipal-
ity has made the equivalent of a legislative determi-
nation that they are proper for the zoning district.68 
Accordingly, if a use is allowed by special permit in 
the zoning district at issue, the municipality should 
not deny an application on the ground that it is not 
in harmony with the purpose and intent of the zon-
ing district.69 Specifying the use as a special use be-
lies any such claim. A reviewing body is required 
to grant the special use permit “unless there are 
reasonable grounds for denying it.”70 Only where 
the record underlying the municipal decision shows 
that a particular use would have a significant nega-
tive impact will a special use permit denial be up-
held on review.71 

It is also possible to approve specially permitted 
uses subject to conditions that are directly related 
and incidental to the use.72 Conditions on winer-
ies may include compliance with federal and state 
mandates, for example. 

There is one final note to keep in mind with re-
spect to these permits: once issued, the special use 
permit runs with the land.73 So, approval may have 
far-reaching future implications.

In essence, special use permits allow a municipal-
ity a heightened level of review of an allowed use. If 
special use permit approval is required, the review-
ing body may place restrictions or safeguards on 
projects that could, especially when combined with 
SEQRA mitigation, further community values or 
mitigate detrimental impacts. Typical (and proper) 
restrictions may include those related to lighting, 
air quality, safety, population density, traffic, prop-
erty values, aesthetics, and environmental factors.

e. site Plans

Nearly every development proposal, even those 
that meet zoning mandates from the outset, require 
a site plan to be submitted to the reviewing mu-
nicipal board. Evaluating a site plan allows a local 
government to review the scale, dimensions, loca-
tion, and other features of a project that may have 
an unanticipated effect on the community’s plan-
ning goals. Municipalities have broad discretion to 
review projects using these criteria.74

Thus, at the very minimum, a municipality review-
ing a winery should exercise its site plan controls. 
Generally, site plan review is performed by plan-
ning boards, and their review includes general fea-
tures such as the project’s arrangement, layout, and 
design, and specific factors such as parking, access 
for vehicles (emergency and non-emergency) and 
pedestrians, screening, signage, landscaping, light-
ing, drainage, architectural features, location and 
dimension of buildings, adjacent uses, and physical 
features meant to protect adjoining land uses.75 Here 
too, municipalities can approve site plans subject to 
reasonable conditions or restrictions.76

Reviewing a project’s site plan has important SE-
QRA implications too. Under SEQRA, a planning 
board must review every potential environmental 
impact that could result from the proposed site plan 
approval.77 As mentioned earlier, SEQRA requires 
that communities investigate the environmental 
impacts of a proposed action before allowing that 
action, and their investigation must occur at the 
earliest possible time.78 Ultimately, this interplay 
between SEQRA and site plan control creates an-
other review opportunity. A winery proposal could, 
for example, meet the specific requirements of the 
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municipal zoning code, but still be denied site plan 
approval because of other environmental effects or 
large secondary impacts. Courts reviewing site-plan 
decisions will evaluate whether the decision was ar-
bitrary and capricious, or not supported with sub-
stantial evidence, but they largely defer to the mu-
nicipality’s decision when a proper record supports 
that decision.79

IV. COuRT REVIEW Of WINERY IssuEs

There are few published cases involving the zon-
ing of wineries, but one recent case demonstrates 
the pitfalls for the unwary zoning practitioner. In 
Rivendell Winery, LLC v. Donovan,80 a winery 
sought special use permit approval for a farm win-
ery from the town of New Paltz in a zoning dis-
trict the town zoned as agricultural. The building 
inspector denied the application, which was upheld 
by the town’s zoning board of appeals (“ZBA”), by 
the lower court, and by the Third Department on 
further appeal.81 

First, the Third Department looked at whether 
the ZBA’s decision to use the town’s definition of 
agriculture—not found in its own zoning defini-
tions, but in other parts of the code—was proper. 
The town’s zoning code allowed the town to bor-
row definitions from other parts of the code,82 and 
it defined agriculture in two other sections as:

[a]ll agriculture operations and activities re-
lated to the growing or raising of crops, … and 
agricultural products, as such terms are defined 
in or governed by the Agriculture and Markets 
Law of the State of New York on lands quali-
fied under Ulster County and New York State 
law for an agricultural exemption by the Asses-
sor of the Town of New Paltz.83 

The court then focused on New York Agricul-
ture and Markets Law §301(4) to see how the state 
described land that qualified for such an exemp-
tion. That section defines “[l]and used in agricul-
tural production” as land comprising “not less than 
seven acres” used in agricultural production, and 
which specifically excludes “land or portions thereof 
used for processing or retail merchandising of such 
crops[.]”84 Interestingly, the court seemingly ignored 
the definition of “farm operation,” discussed above, 
from that same section.85

Satisfied with the town’s selected definition, the 
court next reviewed whether the ZBA’s determination 

that the proposed use was not agricultural under that 
definition was rational. Zoning board decisions are 
afforded great deference by reviewing courts.86 Con-
sequently, “judicial review is limited to determining 
whether the action taken by the board was illegal, 
arbitrary or an abuse of discretion.”87 A ZBA’s deci-
sion is presumed correct, and the burden to prove 
otherwise is on the challenger.88 “[A] reviewing court 
should refrain from substituting its own [judgment] 
for the reasoned judgment of the zoning board. It 
matters not whether, in close cases, a court would 
have, or should have, decided the matter differently. 
The judicial responsibility is to review zoning deci-
sion but not, absent proof of arbitrary and unreason-
able action, to make them.”89 Thus, the winery faced 
a difficult legal challenge from the outset.

And the Third Department did not substitute its 
judgment for that of the ZBA. It decided not to set 
aside the ZBA’s determination, in large part because 
the winery was not yet under way.90 Conspicuously 
absent from the record was concrete proof of an ac-
tual operation. For example, of the approximately 
four acres owned by petitioners, none had any vines, 
grapes, or other crops planted, growing, or being har-
vested.91 The court was also not swayed by the peti-
tioners’ having prepared only one and one-half acres 
for planting, nor their plan to execute a lease to devel-
op seven additional acres for planting vines.92 Finally, 
the court based its decision on the petitioners’ plans 
to produce, manufacture, bottle, store, and distribute 
wine as well as to operate retail wine-tasting facilities 
and picnic areas open to the public at the proposed 
location.93 All of these facts doomed the application 
for a special use permit in the court’s view.

The facts underlying this case leave no doubt that 
incorporating the right definitions to fit your com-
munity’s specific needs is of paramount importance. 
While definitions can be construed against a mu-
nicipality, there can be a danger in borrowing them 
from other code sections or other statutes. One way 
to avoid any potential definitional conundrum is 
to provide clear and unambiguous definitions that 
speak to wineries, whether through a definition of 
agriculture, agribusiness, wineries, or otherwise.

This case may leave the zoning practitioner puz-
zled, and with good reason, as there is no mention 
of any state-certified, county-approved agricultural 
district that might have saved the petitioners’ appli-
cation. The full history, as alleged by the petitioners 
in a related federal lawsuit, provides further insight 
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on that very issue, as well as the municipality’s ini-
tial advice on the allowed use of the property.

Apparently, the petitioners did consult the town 
before submitting a special use permit application 
(although after the purchase of the land) about the 
allowed use of the property, and were advised by the 
Planning Board Chairman that the proposed use was 
agricultural, and thus permissible; the building in-
spector even agreed with that assessment.94

They sought the state certification on two occa-
sions.95 The Ulster County Agriculture and Farmland 
Protection Board (“UCAFPB”) sent a letter to the Ul-
ster County Legislature recommending approval of 
the first application, but supposedly one of the coun-
ty legislators convinced the petitioners to withdraw 
the application due to public outcry.96

As part of their appeal of the building inspector’s 
decision to the ZBA, the petitioners included a let-
ter from the Agriculture and Markets Commission-
er, who stated that the proposed use of the property 
constituted a “farm operation” under Agriculture 
and Markets Law §301, which expressly includes 
land and buildings used for producing, preparing, 
and marketing crops as a commercial operation, 
such as that proposed.97 The Commissioner em-
ployed the predominance standard, finding that as 
long as the wine consisted predominantly of grapes 
produced on the farm winery at issue, the buildings, 
equipment, and marketing of its wine would be part 
of a protected farm operation, and not subject to 
local zoning.98 This is the exact scenario discussed 
above with respect to the power of the state agricul-
tural exemption.

The ZBA apparently ignored the Commissioner’s 
findings.99 Following the ZBA’s adverse decision, the 
petitioners made their second application for State 
certification, which the UCAFPB again recommend-
ed for approval.100 But this time the county legisla-
ture voted to deny the application; one dissenting 
legislator stated that the decision was improperly 
politically motivated.101 Although the federal case 
was dismissed on ripeness grounds initially, be-
cause the petitioners did not seek a zoning variance 
first,102 there is a federal action currently pending 
between these parties.

If there are no other procedural issues, there are 
a host of issues for the court’s future review. From 
a zoning standpoint, the ZBA’s failure to address 
the Commissioner’s interpretation and decision that 

the winery was exempt from local zoning could be 
very damaging. The failure to address documents 
in the record can be fatal to the municipality’s de-
cision.103 If the facts underlying the county’s deci-
sion are proved true also, the municipal defendants 
could face serious consequences on constitutional 
and other grounds. 

To avoid these circumstances on any matter, and 
particularly with respect to wineries, municipalities 
should review the documents in the record, provide 
a reasonable basis for their determination, and not 
rely solely on public opposition for any decisions.104 
Municipalities still enjoy great deference from the 
courts, but only when these steps are followed.

New York is not alone in evaluating whether win-
eries can enjoy exemption from local regulation. 
Similar to the facts of Rivendell Winery, LLC, the 
Myrddin Winery in Ohio inquired of the town zon-
ing inspector whether such a use would be allowed.105 
After being informed that the use was allowed with-
out needing even a written permit or approval, the 
winery sought and obtained the required state and 
federal permits to operate.106 Following phone calls 
from an apparently disgruntled neighbor, the town 
zoning inspector filed a complaint seeking to termi-
nate the use of the property as a retail business and 
restaurant in a residential district.107 

Both the lower court and appellate court held 
that the winery activities conducted on the property 
were not agricultural uses as defined in §519.01 of 
the Ohio Revised Code (“ORC”) and that the win-
ery was not exempt from local zoning under ORC 
§519.21(A).108 But on further appeal, the Supreme 
Court of Ohio disagreed, holding that the winery 
conducted an exempt use, so that the town’s zoning 
regulations did not apply.109

Similar to New York, Ohio recognizes the impor-
tance of agriculture, and therefore limits the ability 
of municipalities to prohibit land use for agricul-
tural purposes, including buildings or structures in-
cidental to the agricultural use.110 The exemption 
extends to buildings and structures “used primarily 
for vinting and selling wine and that are located on 
land any part of which is used for viticulture[.]”111 
In other words, there are two ways to be exempt 
from local zoning under this Ohio regulation: (1) 
use the property for agricultural purposes or (2) use 
buildings or structures on the property that are inci-
dental to an agricultural use of the land.112 
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The court evaluated the statutory meaning of 
agriculture, finding that it included viticulture, or 
the cultivation or culture of grapes, especially for 
making wine.113 While the court recognized that 
the defendant’s property might be employed for a 
qualifying agricultural use, either in viticulture or in 
processing and marketing agricultural products (the 
vinting and selling of wine), it held that the mere five 
percent of the winery’s sales attributable to grapes 
produced on the property did not meet the defini-
tion of agriculture, which required the vinting and 
selling activity to be secondary to the production 
of agricultural products (the grapes).114 Because the 
vinting and selling of wine was not secondary to 
viticulture activities, the winery operation could not 
meet the general definition of agriculture, and thus, 
the winery could not meet the first exemption.115

But the court next examined whether the opera-
tion could meet the second exemption, by showing 
that buildings or structures used mainly for vinting 
and selling wine and were located on land, any part 
of which was used for agriculture. It held that the 
winery did meet this exemption.116 Unlike the other 
exemption, the court held that there was no require-
ment that the vinting and selling of wine be a sec-
ondary or subordinate use of the property, or that 
viticulture must be the primary use.117 As the court 
recognized, a municipality “may not prohibit the 
use of a property for vinting and selling wine if any 
part of the property is used for viticulture[;] ‘any’ can 
mean one vine.”118

Ohio is also similar to New York in that both 
states recognize that zoning laws are in deroga-
tion of common-law property rights, so that they 
are strictly construed against the municipality seek-
ing to enforce them.119 As stated by the New York 
Court of Appeals, “zoning restrictions, being in 
derogation of common-law property rights, should 
be strictly construed and any ambiguity resolved in 
favor of the property owner.”120 And the ambigu-
ity does not have to be large; courts in this state 
construe any ambiguity in the language in favor of 
the property owner.121 This is yet another reason 
why specificity in defining wineries could be more 
advantageous to New York municipalities than a 
broader definition. 

With the amount of litigation that can ensue, mu-
nicipalities face an expensive prospect that may be 
avoided with careful planning. Structuring zoning 
regulations properly can help protect valuable as-

sets, allow for economic development, and prevent 
lengthy and damaging lawsuits. 

V. sPECIAL EVENTs GENERALLY

What happens then when the business of running 
a winery turns to other, related activities such as wed-
dings, parties, festivals, wagon rides, and wine tast-
ings? For wineries within state-certified agricultural 
districts, the Department of Agriculture and Markets 
evaluates the activity ad hoc, similar to the way mu-
nicipalities generally review zoning applications.

Of pivotal importance to the Department in deter-
mining whether these activities are protected as part 
of a farm operation, effectively shielding them from 
local zoning regulation, is the revenue generated. For 
events that involve renting the facility or vendor fees, 
the income produced on an annual basis must not 
exceed the yearly sales of the farm’s wine and wine-
related products. In other words, the primary pur-
pose of the farm winery must be to sell its wine and 
related products, not to generate rental income.

Special events held at a winery may be 
protected against local zoning regulation if 
they are deemed part of a farm operation.

Farm wineries can also use special events conduct-
ed as part of their marketing strategy without fear of 
losing the protection afforded them as a farm win-
ery. If the event is open to the public—as are many 
wine tastings, dinners, or festivals—and no facility 
rental or vendor fees are involved, the Department 
does not review the income generated by the event.122 
The winery must conduct the event for the primary 
purpose of marketing its wines, and the event must 
be sufficiently related to the farm operation.

What about charitable events? These occasions, 
much like other special events, can form an impor-
tant part of a winery’s business plan. Again, the De-
partment will evaluate each occurrence on a case-
by-case basis, but its main focus will be on whether 
the farm’s wines are sold at the event, whether the 
primary purpose of the event is to market the farm’s 
wines, and whether the occasion is sufficiently related 
to the farm operation.123 The fact that admission fees 
or a portion of the sales are donated to charity does 
not necessarily destroy the allowed primary purpose. 
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If the charitable occasion meets the standard for spe-
cial events, again, the annual sales of the farm’s wine 
and wine products does not have to be greater than 
the fees charged for the event.

In areas that do not have the state-agricultural-
zone designation, the municipality must decide 
whether to allow special events generally, a certain 
number annually, or otherwise. For example, the 
Village of Naples, New York recently eliminated 
its L-1, Light Industrial zoning district, replacing it 
with the C-3 winery district, where it specifically 
allows wineries and special activities such as wagon 
rides and weddings, as of right.124 It placed stan-
dards on new and relocated businesses there to re-
tain its ability to evaluate the impact from signs, 
parking, access, ingress and egress, and wastewa-
ter, among other issues.125 This Village is not alone. 
Other municipalities have considered the benefit to 
allowing concerts, weddings, meetings, and retreats 
at wineries as a boost to the local economy.126 Note 
too that all of these events are subject to state and 
federal requirements for processing, storing, and 
selling alcoholic beverages. While not necessarily 
a local concern, you should ensure that the proper 
permits were obtained.

VI. OTHER IssuEs

With the popularity of wineries growing, own-
ers must be cognizant of other laws that may affect 
their operations. For example, regulations such as 
the Americans With Disabilities Act (“ADA”) can 
have implications in the zoning realm. Consider the 
example of Jarek Molski, a paraplegic who visited 
the Foley Estates Vineyard and Winery in Cali-
fornia.127 While attending a wine tasting with his 
grandmother, Molski encountered various physical 
barriers that prevented his entry into a wine-tasting 
room with his wheelchair.128 The winery attempted 
to resolve the issue by undertaking renovations, 
costing nearly $24,000, to provide all services on a 
wheelchair-accessible gazebo that included a large 
bell that patrons could ring for service.129 It refused 
to remove the barriers to its historic wine-tasting 
room.130 It appears that instead of removing the 
barriers, the winery was attempting to offer a public 
accommodation through the creation of the gazebo.

When Molski sued the winery, the district court 
ordered various barriers to Molski’s access removed 
from inside the building, but held that it would not 
be “readily achievable” for the winery to provide 

a wheelchair-accessible ramp to the entrance of the 
building.131 On appeal, the Ninth Circuit upheld the 
district court’s decision with respect to removing the 
interior barriers in the wine-tasting room.132 The 
provisions of the gazebo could not excuse the winery 
from removing the barriers.133 In other words, be-
cause the removal of the barriers was readily achiev-
able, no alternative accommodations could supplant 
the legal requirement to remove the obstacles.134 

But the Ninth Circuit also remanded to the district 
court to determine whether provision of a ramp to the 
building’s entrance would be readily achievable under 
both the ADA and the Americans with Disabilities 
Act Accessibility Guidelines for Buildings and Facili-
ties (“ADAAG”).135 It further held that the burden of 
proof was on the winery to show that installing the 
exterior ramp would threaten the historical signifi-
cance of the building.136 

The historical nature of the building became one 
of the winery’s primary defenses against making 
changes beyond the gazebo; during the litigation, the 
Santa Barbara County Historic Landmarks Advisory 
Committee declared Foley Estates a “Place of His-
torical Merit.”137 At the trial, the winery proffered 
expert testimony from an architectural historian that 
an access ramp would have a severe impact on the 
historical nature of the winery.138 The Ninth Circuit 
remand would allow the district court to apply the 
ADA and ADAAG regulations specifically.139 

Interestingly, one of the Ninth Circuit judges, Judge 
Fernandez, agreed with the district court on this is-
sue, finding that the changes suggested to the exte-
rior would “severely impact or destroy the historical 
significance of Foley’s building” particularly in light 
of the building’s historic designation and identity as 
a Craftsman house, and given the expert testimony 
developed at the trial on this issue.140 It is likely that 
once the ADA and ADAAG regulations are applied, 
the district court will reach the same determination.

VII. CONCLusION

Wineries can present some unique zoning issues 
given the multiple levels of regulation they are sub-
ject to; considering the great protection afforded 
state-certified agricultural areas, where they are of-
ten found; and in light of the related uses that often 
arrive hand-in-hand with a vineyard or winery, ev-
erything from wagon rides to weddings. Local gov-
ernments should be aware of the general permitting 
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process required by federal and state agencies for 
approval, and the type of activities planned, to de-
termine how far their zoning reach will extend.
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Of Related inteRest

Discussion of matters related to the subject of the 
above article can be found in:

Salkin, New York Zoning Law and Practice §14:3

ReCent Cases

IN CAsE Of fIRsT IMPREssION, suPREME 
COuRT, TOMPKINs COuNTY, uPHOLDs 
ZONING AMENDMENT PROHIBITING 
ExPLORATION fOR AND PRODuCTION Of 
OIL AND NATuRAL GAs.

The Town of Dryden is located above the Mar-
cellus shale formation underlying the southern por-
tion of New York State. To prohibit “hydrofrack-
ing” (or “fracking”), a controversial technique for 
extraction of natural gas in which up to a million 
gallons of chemical-laced water are injected into the 
ground at high pressure, the Town amended its zon-
ing ordinance to ban all activities related to the ex-
ploration for, and production or storage of, natural 
gas and petroleum.

The Anschutz Exploration Corporation owned 
gas leases covering approximately 22,200 acres in 
the Town that were obtained prior to enactment of 
the antifracking amendment. Anschutz commenced 
a hybrid CPLR article 78 proceeding/declaratory 
judgment action against the Town, seeking inval-
idation of the amendment on the grounds that it 
was preempted by the Oil, Gas and Solution Min-
ing Law (OGSML).

The Supreme Court, Tompkins County, dismissed 
the article 78 proceeding and granted summary 
judgment to the Town. The court noted that chal-
lenges to the substantive validity of a legislative act 
may not be maintained in an article 78 proceeding. 
Inasmuch as Anschutz challenged only the substan-
tive validity of the Zoning Amendment, and not the 
procedures utilized in its enactment, its article 78 
proceeding had to be dismissed.

Turning to the preemption issue, the court noted 
that the OGSML contained the following express 
supersedure clause: “The provisions of this article 
shall supersede all local laws or ordinances relating 
to the regulation of the oil, gas and solution mining 
industries; but shall not supersede local government 

jurisdiction over local roads or the rights of local 
governments under the real property tax law.” (Em-
phasis supplied by the court.)

The court regarded Frew Run Gravel Prod-
ucts, Inc. v. Town of Carrol, 71 N.Y.2d 126, 524 
N.Y.S.2d 25, 518 N.E.2d 920 (1987) as binding 
precedent in the case at bar. In Frew Run, the Court 
of Appeals held that a similar supersedure clause in 
the Mined Land Reclamation Law (MLRL) did not 
preempt local zoning regulations affecting mining 
operations. The Supreme Court said that inasmuch 
as both the MLRL and the OGSML preempted 
only local regulations “relating” to the applicable 
industry, they had to afforded the same plain mean-
ing—that they did not expressly preempt local regu-
lation of land use, but only regulations dealing with 
operations. Neither supersedure clause contained a 
clear expression of legislative intent to preempt lo-
cal control over land use and zoning.

The court rejected Anschutz’s attempts to reach 
a different result on the basis of perceived differ-
ences between the MLRL and the OGSML. The 
court also remarked that other state statutes that 
indisputably preempt local zoning power do so 
with express language to that effect, and contain 
provisions by which the traditional concerns of 
zoning must be considered by the agency charged 
with deciding whether to issue a permit under state 
law. The OGSML does not require consideration 
of such factors prior to issuance of well permits. 
The court concluded its analysis by noting that the 
highest courts of Pennsylvania and Colorado had 
reached conclusions similar to that of the court in 
the instant case.

Another provision of the antifracking amend-
ment provided that any permit issued by a local, 
state or federal government permitting any use 
banned by the amendment would not be deemed 
valid by the Town. This provision, said the court, 
was void inasmuch as the Town’s power to regulate 
land use did not include the authority to invalidate 
a permit issued by another governmental entity. 
Moreover, by purporting to invalidate permits that 
might be issued by a state agency, the provision re-
lated directly to regulation of the oil and gas indus-
tries and was as such expressly preempted by the 
OGSML. However, the court held that this invalid 
provision did not invalidate the entire amendment, 
because it could be severed without impairing the 
underlying purpose of the amendment. The court 
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decreed the provision severed and stricken from the 
amendment. Anschutz Exploration Corp. v. Town 
of Dryden, 2012 WL 556172 (N.Y. Sup 2012).

COuNTY COuRT HOLDs THAT sTARTING 
CONsTRuCTION WITHOuT OBTAINING A 
BuILDING PERMIT WAs NOT A CRIMINAL 
OffENsE uNDER ExECuTIVE LAW 
§382(2).

Wayne Grimditch owned land in the Town of 
North Elba, on Lake Placid. He hired Daniel Nardi-
ello as general contractor to build a boathouse on 
the property. Nardiello hired Robert Scheefer as a 
subcontractor. Construction of the boathouse be-
gan although no building permit had been issued.

The Town’s Code Enforcement Officer tried to 
serve on Nardiello and Scheefer, and delivered to 
Grimditch’s house, (1) a letter requesting that no 
construction be undertaken until a building permit 
had been issued; and (2) a stop work order. When 
the officer returned to the building site the next day, 
he observed ongoing construction activity.

Grimditch, Nardiello and Scheefer were each 
charged by grand jury indictment in County Court 
with violating Executive Law §382(2), which provides:

Any person, having been served…with an 
order to remedy any condition…in violation of 
the uniform fire prevention and building code, 
who shall fail to comply with such order[,] and 
any owner[,] contractor[, or] subcontractor…
who shall knowingly violate any…provision[] 
of the uniform code or any lawful order…re-
garding standards for construction, mainte-
nance, or fire protection equipment and sys-
tems, shall be punishable by a fine of not more 
than one thousand dollars per day of violation, 
or imprisonment exceeding one year, or both.

The defendants were also charged with a non-crim-
inal violation for failing to obtain a building use 
permit as required by Town land use law.

Upon motion by the defendants, the court dis-
missed the indictment. The court noted that there 
are two ways in which a defendant can be found 
guilty of violating the statute. First, a defendant 
could be served with an order to remedy a condi-

tion in violation of the state building code, and fail 
to comply with the order. However, said the court, 
a “condition” in violation of the state building code 
does not include the lack of a building permit.

The other way in which a defendant could be 
found guilty of violating the statute would be if he 
or she took part in the construction of a building 
and knowingly violated a provision of the building 
code or any lawful order regarding standards for 
construction, maintenance, or fire protection equip-
ment and systems. But the mere failure to obtain a 
building permit, said the court, is not a violation 
of “standards for construction, maintenance, or fire 
protection equipment and systems.”

The express language of the statute, continued 
the court, did not disclose any intent by the Legis-
lature to criminalize all violations of the uniform 
code. The Legislature clearly intended to criminal-
ize only those violations which created a danger to 
the public. If the Legislature had intended it to be 
a criminal offense for a person to fail to apply for 
a building permit, it would have said so. The in-
dictments charging the defendants with violations 
of Executive Law §382(2) were therefore defective 
on their face.

The court went on to say that the evidence before 
the grand jury was also insufficient to support the 
charges of violating Executive Law §382(2). There 
was no evidence presented to the grand jury as to 
a specific provision of the state building code, or 
any standard of construction or maintenance in the 
code, that was violated by the construction work. 
Neither was there evidence establishing that any of 
the defendants were served personally or by certi-
fied mail, as required by the statute, with the stop 
work order.

Finally, the court dismissed the counts of the in-
dictments pertaining to the defendants’ failure to 
obtain a building use permit under Town law, on the 
grounds that the boathouse, being located entirely 
within Lake Placid, was exempt from the Town’s 
land use laws as a structure located in a navigable 
water and as such under the exclusive jurisdiction 
of the state. People v. Grimditch, 936 N.Y.S.2d 527 
(County Ct. 2012).
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